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I N THE MATTER OF: )
)
I LLI NO S COMVERCE COWMM SSI ON )
ON ITS OAN MOTI ON, )
)
VS. )
) No.
NORTHERN | LLI NOI' S GAS, d/b/a )
NI COR GAS COMPANY, )
Reconciliation of revenues )
col l ected under Coal Tar )
riders with prudent costs )
associated with coal tar clean )
up expenditures. )
Chicago, Illinois
February 2, 2007
Met, pursuant to notice, at 10:00.

BEFORE:

BEFORE THE
| LLI NOI S COMVERCE COMM SSI ON

05-0106

MS. LESLI E HAYNES, Adm nistrative Law Judge

APPEARANCES:

SONNENSCHEI N, NATH & ROSENTHAL, by
MS. SARAH N. GALI OTO

233 Sout h Wacker Drive

Suite 7800

Chi cago, Illinois 60606

(312) 876-8000
for Northern Illinois Gas,
d/ b/ a Nicor Gas Conpany;
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APPEARANCES (Conti nued: )

I LLI NOI' S

COMMERCE COMM SSI ON, by

(Appearing tel ephonically)
MS5. JANI'S VON QUALEN

527 E. Capitol Avenue
Springfield, Illinois 62701

Appearing for The Illinois
Commerce Comm ssi on.

SULLI VAN REPORTI NG COMPANY, by

Carla Cam |
Li cense No.

i ere, CSR
084- 003637
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Number For ldentification I n Evidence
Ni cor No. 6.0 155
Ni cor Cross No. 1 157 176
Ni cor Cross No. 2 192
Ni cor Cross No. 3 195
St af f Redi rect No. 159
Staff Cross No. 1 176
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JUDGE HAYNES: Pursuant to the direction of the

Illinois Commerce Conmm ssion, | now call Docket
05-0106. This is the Illinois Commerce Comm SSion on
its own nmotion versus Northern Illinois Gas Conpany,

d/ b/a Nicor Gas Conpany, Reconciliation of revenues
coll ected under Coal Tar Riders with prudent costs
associ ated with coal tar clean-up expenditures.

May | have the appearances for the
record pl ease.

MS. GALI OTO  Appearing on behalf of Northern
II'linois Gas Company, doing business as Nicor Gas,
Sarah Galioto of the law firm of Sonnenschein, Nath
and Rosent hal, 233 South Wacker, 7800, Sear's Tower,
Chicago, Illinois 60606.

MS. VON QUALEN: Janis Von Qualen on behal f of

the Illinois Commerce Comm ssion, 527 East Capitol
Avenue, Springfield, Illinois 62701.
JUDGE HAYNES: | s there anyway to get closer to

a mcrophone?

MS. VON QUALEN: Let me try a different
m crophone.

JUDGE HAYNES: Okay.
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MS. VON QUALEN: s this better?
JUDGE HAYNES: Yes.
Are there any further appearances?
(No response.)
Let the record reflect, there are
none.
Okay. First, | believe Nicor had an
addi ti onal exhibit?
MS. GALI OTO Yes, your Honor
At the begi nning of yesterday's
hearing, we discussed the subm ssion into the
evidentiary record of data request responses between
the parties. And at that time, we identified the
foll owi ng data request: NG 1.01 through NG 1.08
We would also |like to add one
additi onal data request to that group, and that is
DLH 2.01. And we woul d request that the entirety of
t hose data requests be marked as Nicor 6.0.
JUDGE HAYNES: |l s there any objection from
Staff?
MS. VON QUALEN: No.
JUDGE HAYNES: Okay. Ni cor Exhibit 6.0 is
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adm tted.
(Wher eupon, Nicor Exhibit
No. 6.0 was admtted into
evi dence.)
JUDGE HAYNES: Have you filed this on e-docket?
MS. GALIOTO As we tal ked yesterday, we talked
about filing that on Monday.
JUDGE HAYNES: Okay. Anything else or are we
ready for redirect?

MS. GALI OTO Not hi ng further, your Honor

Ms. Hat hhorn, | would like to rem nd
you, you are still under oath. Ms. Von Qual en, you
can go ahead.

MS. VON QUALEN: First, I'm handing the witness

a docunment, which I believe M. Griffinis in the
room in Chicago. And, M. Griffin, would you hand

the document to Ms. Galioto and Judge Haynes pl ease
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(Wtness previously sworn.)
DI ANA HATHHORN, CPA
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
REDI RECT EXAM NATI ON
BY
MS. VON QUALEN:
Q Ms. Hat hhorn, do you recall yesterday being
guesti oned about certain hypotheticals by
Ms. Galioto?
A Yes, | do.
Q Woul d you | ook at the handout that | just
handed you and | ook at the hypotheticals that
Ms. Galioto handed you yesterday.
I n particular, if you would | ook at
exampl e Roman Nunmeral |V-B on Page 8.
JUDGE HAYNES: You mean of Nicor's exhibit?
MS. VON QUALEN: Yes.
Ri ght now | asked her to turn her
attention to the hypothetical that M. Galioto handed
to her yesterday and she also has a response to the

document that | believe M. Griffin has handed you,
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Judge, and Ms. Galioto as well.

MS. GALI OTC Coul d you give me one nmonent
while | get yesterday's hypothetical?

JUDGE HAYNES: Sure.

MS. GALI OTO Do you need a copy of it?

JUDGE HAYNES: | have it.

MS. GALI OTO. \What page are you on of
yesterday's hypothetical?

MS. VON QUALEN: Page 8.

JUDGE HAYNES: Since we're going back to this
exhi bit and we used it so much yesterday, | think for
the record, it should be marked as Nicor
Cross-Exhibit 1.

MS. GALI OTC Okay .

(Wher eupon, Nicor Cross Exhibit
No. 1 was mar ked for
i dentification.)

MS. GALIOTO We'IIl file that on Monday, as
wel | .

JUDGE HAYNES: Do you have a hard copy without
writing on it?

MS. GALI OTC | have it on my conputer. | can
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print a clean copy out. It won't have -- it won't
recogni ze the change that we tal ked about yesterday,
whi ch was that the annual charges that the ratepayers
who pay under rate base would be the inflow --

JUDGE HAYNES: Sur e.

MS. GALIOTO -- so with that, | wouldn't
change t hat.

JUDGE HAYNES: Okay. That's fine.

MS. VON QUALEN: It's very difficult for us to
hear Ms. Galioto from Springfield.

MS. GALIOTO Is that better?

MS. VON QUALEN: Much better.

BY VON QUALEN:

Q Ms. Hat hhorn, |I'm going to ask you a series
of questions which change some of the assunptions in
that exhibit on Page | V-B.

We are accepting Assumptions 1 through
5 as listed on the first page of Nicor's
Cross-Exhibit 1.

But we are changing the sal es proceeds
fromin the hypothetical that Nicor gave yesterday,

was $800, 000
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Today in my hypothetical, the proceeds
will be $400, 000. We're still assum ng that the
property is sold at Year 10, and we are still
assum ng that there is a rate case in Year 8.

Have you performed the calculations to
show what would be the effects on ratepayers under
rate base treatnment?

A Yes, | have.

In the first scenario, this assumes
the same rate base intervals of Year 0, 8, and 10
that was used in Nicor's exanple |V-B.

And under rate base treatment, the net
cost to ratepayers is the same, which is a negative
$280, 000 cost, and under the proposed Rider 12
treatment, the cost increases to a negative $600, 000
for ratepayers.

Q Thank you.

Now, | would turn your attention to
the second page of the exhibit, which --

MS. VON QUALEN: Judge, | guess | would like to
have marked as Staff Redirect Exhibit 1 for ease of
reference.
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(Wher eupon, Staff Redirect

Exhi bit No. 1 was marked for

identification.)
BY MS. VON QUALEN

Q In Exhibit 2 of Staff Redirect Exhibit 1, |

woul d |Iike you to assume that the proceeds remain at
$400, 000, that the cost of the property or the
investment remains at $1 mllion, but assune that
there's a rate case in the Year 0 at the sanme years
that the property bought and that there was another
rate case in Year 4.

Have you performed the cal cul ati ons
for rate base treatment under that scenario?

A Yes, | have.

Under rate base treatment, the cost
for ratepayers would be a total of $416, 000 cost, and
under ratepayers Rider 12 proposed treatment would be
a negative $600, 000 cost.

Q Thank you.

Now, if you would | ook at Page 3 of
Staff Redirect Exhibit 1, Scenario 3, assum ng that
there's rate base -- under the assunmption that

160



10

11

12

13

14

15

16

17

18

19

20

21

22

there's rate base treatment, let's assume, that the
purchase price is $1 mllion. Assune that rate case
intervals are the same as in our |ast hypothetical;

Year 0 and Year 4.

Have you made the cal cul ations for
what would be the cost to ratepayers under rate base
treat ment?

A Yes. This would be the same as the

previ ous scenari o, a negative $416, 000 cost.

Q Now, assum ng the purchase price would
be -- assum ng that the purchase price under Nicor's
proposed Rider 12 treatment would be $1.2 mllion, so

the assumption for the purchase price has changed,
but the other assunptions remain the sanme intervals
for rate cases and the same sales price
What woul d be the effect for
rat epayers under Nicor's proposed expense treatment?
A That would be a negative $800, 000 cost.
JUDGE HAYNES: | *'m confused.
Woul dn't the rate base annual costs go
up then, as well, if the purchase price went up to
1.2 mllion?
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MS. VON QUALEN: Judge, the assunption under
the rate base treatment would not change.
JUDGE HAYNES: | understand.
But woul dn't they ask for nore of a
hi gher purchase price in their rate base? Wy would
they not ask for more noney in the rate base?
THE W TNESS: This is M. Hathhorn.
JUDGE HAYNES: Auh- huh.
THE W TNESS: The reason that there are two
di fferent costs shown in this scenario is to reflect
the fact that when property is purchased under a
rider mechanism there is no incentive for bargaining
down the purchase price since the utility knows it
will receive dollar-for-dollar cost recovery.
So this scenario is to reflect the

fact that a price difference for the same piece of

property could exist being that 1.2 mllion under the
rider for the same $1 mllion in rate base since the
rider treatment would give the utility no incentive

to decrease the purchase price
JUDGE HAYNES: Couldn't Staff, in their

prudence review under Rider 12, make an argument that
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they paid too nmuch for the property?

MS. VON QUALEN:. Yes, they coul d.

JUDGE HAYNES: Okay. Sorry. Go ahead. | was
just confused about the different purchase prices.
BY MS. VON QUALEN

Q Ms. Hat hhorn, how would Staff be able to
make an argunent about the prudency of a purchase
price? What facts would Staff need for that?

A That woul d probably be a difficult argument
for Staff to make because Staff would have to spend
considerable time researching the real estate markets
surroundi ng the property beyond just review ng the
appraisal in order to have a sound basis for
guestioning a purchase price.

Q Ms. Hat hhorn, we | ooked at three additiona
hypot heticals, additional to the numerous ones that
Ni cor had you review yesterday.

Woul d it be possible to have any ot her
hypot heti cals about these two different scenari os,
these two different treatments of costs?

A Yes.

As my additional scenarios show, the
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net cash flow to ratepayers and also utilities
changes with the increments of rate cases, the price
of the investment, the eventual sale proceeds and
timng of that sale, the rate of return to the
utility, the rate of depreciation. There's virtually
l[imtless scenarios which we could denonstrate using
hypot heti cal s.

Q Ms. Hat hhorn, have you ever used this type
of cash-flow analysis to make a recommendati on in
ot her coal tar reconciliations?

A No, | have not.

Q Woul d you use this type of analysis in a
rate case?

A No, | woul d not.

It's not sound policy for the

Comm ssion to determ ne issues based on future cash
flows. It's tantanmount to making a decision based on
a single issue, which the Comm ssion strongly
di scour ages.

MS. GALI OTO  Your Honor, |I'm going to object
to the extent that answer reaches a | egal conclusion.

JUDGE HAYNES: Do you have a response,
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Ms. Von QUALEN?

MS. VON QUALEN: I don't believe that she

reached a | egal concl usion.

| believe all she discussed was the
fact that this would be single-issue rate-making
And | think that's a factual issue. W can all see
there is only one single issue discussed under rate
base treatment in the hypothetical.

JUDGE HAYNES: l*1l et the answer stand.

BY MS. VON QUALEN

Q Ms. Hat hhorn, would you recommend that the
Comm ssion rely on this for a hypothetical cash-flow
anal ysis when making a determ nation in this case?

A No, | would not because not only can the
out come change based on the assunmptions, which are
not based on the facts of this case, the econom cs
can and will change on a number of factors;
therefore, | do not believe it would be sound for the
Comm ssion to use the net cash-flow analysis to
determ ne the right decision in this case.

Q Ms. Hat hhorn, do you recall yesterday when
Ms. Galioto asked you a question about your testinmony
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where you discussed a $1 mllion property going into
rate base?

A Yes, | do.

Q What was the purpose of your testimony?

A The purpose of my testinmony regarding rate
base treatment is to show how the Comm ssion finds
investments made by the utility all the time
(phonetic).

Property is owned by the utility and
earns the return, rather than dollar-for-dollar
rei mbursenment as in the rider, and keeps the risk and
reward of property ownership properly on the utility
rat her than shifting that burden to ratepayers.

Q Do you recall yesterday being asked if it
was possible that the utility would not know at the
time of a rate case that a piece of property would
need to be purchased?

A Yes, | do.

Q Coul d you give an explanation about what
the effects of that would be.

A As | said yesterday, this scenario is
possi bl e; however, a utility considers many factors
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in planning for a rate case.

Ni cor has approximately $3.9 billion
in gross plant (phonetic) in its last rate case to
consi der.

So, therefore, the $50,500 house t hat
we're tal king about in this case would be but one
factor to consider.

Then once rates are set froma rate

case, the utility is not going to receive the exact
amount of cash, which those rates -- they receive the
cash the rates produce, but it will not exactly match

their costs and investment costs.

The utility may experience unexpected
costs. They nmay experience decreases in costs, and
al so could experience increases in revenue; for
exampl e, for colder weather than anticipated in the
rate case.

So none of the cash flow items that |
just nmentioned are ever flowed through a rider to
make a utility whole. Otherwi se, we would never have
base rates, and then every cost would be subject to a
rider.
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Q Ms. Hat hhorn, is that -- so what is the
effect that exact costs are not flowed through in a
rate case as opposed to in a rider?

A Thi s unsynchroni zation in the changes in
the costs and revenue which occur continually in
utility's operations, it's often referred to as
regul atory 1| ags. It's a part of utility rates and
rat e- maki ng deci sions, costs can increase or decrease
both in favor of the ratepayer or the utility.

Q The concept of regulatory |lags, |ooking at
the hypothetical that we | ooked at this norning and
were | ooked at yesterday when there were two
scenari os, rate base treatment scenarios, in Nicor's
proposed Rider 12 treatment, does regul atory | ags
relate to both of those scenarios?

A It would reflect the rate base cal cul ati on.
The rider provides the dollar-for-dollar cost
recovery.

Q Thank you.

Do you recall Ms. Galioto asking you a
number of questions regarding Nicor's ability to
either slow the cost of | and purchased solely for
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remedi ati on through the Coal Tar Rider or lose it in
rate base?

A Yes, | do.

Q What is your proposal for this?

A My reconmmendation is that these costs
shoul d be put in rate base because they represent
future econom c benefit.

Q What do you mean by a "future econom c
benefit"?

A | address the topic of future economc
benefit in nmy testinmony, as well as nmy response to ny
Ni cor's Gas' data request response of nyself,

No. 2.02.

And in that response, | discuss
Fi nanci al Concept Statement No. 6, Paragraph 28 and
30.

And Paragraph 30-A, The future
econom ¢ benefit in a business enterprise eventually
rebuil ds, and that cash then flows to the
or gani zati on.

Par agraph 30 goes on to state that:

As of other than cash, for exanple, real property,
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benefiting the entity by being exchanged for cash or
ot her business services by being used to produce
busi ness services or services, or otherw se increase
the val ue of other assets or by being used to settle
liabilities; therefore, econom c benefit is not

prem sed upon an asset being sold for nore than the
purchase price.

MS. GALI OTO  Your Honor, |'m going to object
and move to strike that answer. The entire question
and answer was beyond the scope of ny
Cross-exam nati on.

| did not ask Ms. Hat hhorn yesterday
about her interpretation of the accounting rules upon
which she relied.

The extent of my questioning with
regard to the accounting rules was whether or not
they address cost-recovery methods. She indicated
they do not. That was the extent of it.

Her explanation as to what she
under stands them to mean is, therefore, beyond the
scope of my cross.

MS. VON QUALEN: May | respond?
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JUDGE HAYNES: Yes.

MS. VON QUALEN: This is responsive to the
cross-exam nation that Ms. Galioto performed on
Ms. Hat hhorn yesterday in regards to nultiple
guestions that she asked about the mechani cs of
Ms. Hat hhorn's proposal.

I f you will recall, there were a
nunmber of questions about when Nicor would try to
recover the cost of |and purchased solely for
remedi ation in either a rate case or flow it through
the tariff.

Through those questions, | believe,
Ms. Galioto generated some confusion about exactly
what Ms. Hat hhorn was proposing and how t hat proposal
woul d affect Nicor's ability to recover and their
ability to know how they could recover.

This question goes directly to what
her proposal is, to what the effect would be on Nicor
and its ability to know how to recover these costs.

JUDGE HAYNES: Objection overrul ed.

BY MS. VON QUALEN
Q Ms. Hat hhorn, are you recommendi ng that
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Ni cor includes all such costs; that is, costs for
when it's purchased soley for the purpose of
remedi ation in its annual reconciliation so that the

future econom c benefit issues could be deci ded

t here?
A No, | am not.
Q I n your opinion, would that be necessary?
A No.

Q Why not ?

A | don't believe it would be necessary
because with purchases of |and and property, it would
only be in extremely unique situations where there
woul d be no future econom c benefit, rather, there
woul d be no ability to sell the property in the
future.

Q | f the Comm ssion adopted your position, do
you think it would be difficult for Nicor to
determ ne whether it should include the costs for
| and bought solely for the purposes of remediation in
its Coal Tar Rider?

A No, | do not.

Q Do you recall Ms. Galioto asking you some
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guestions about the timng of rate cases vis-a-vis
t he purchase of |land for coal tar remediation?
A Yes, | do.
Q Woul d adoption of your reconmmendati on
l'i kel y change the manner in which Nicor determ nes
when rate bases are needed?
A | do not think that's a |likely outconme of
adopting my reconmmendati on.
As | stated a moment or two ago, in
Ni cor's |l ast general rate case, it had $3.9 billion
of gross plant to consider in a total rate base of
approximately $1.2 billion.
So it's easy to see how, while the
i mportance of $50,500 asset would not |ikely be the
deci ding factor on when Nicor chooses to file a rate
case, they have a multitude of factors to consider
when com ng in; one of which may be the regul atory
| ag, which | discussed earlier.
If the utility's costs have gone down
since their last rate case, they're in no need to
come back in. So such a circunmstance could outweigh

the fact that they purchased property, but are not
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able to put it immediately into rate base.

These types of balancing of costs and
recovery of costs go on continually, and so | do not
see how adoption of mnmy reconmmendati on would change
t hat process.

Q Thank you.

Do you recall being questioned
yest erday about what you relied on in form ng your
position in this case?

A Yes, | do.
Q I n your answer you included the UE Order in
Docket 04-0108.
Can you explain why you consider that

order when arriving at your position.

MS. GALI OTO  Your Honor, |I'm going to object
agai n.
Once again, this is beyond the scope
of my cross-exam nation. | did not ask her a single

guestion about the UE Order.

| asked her solely what she relied
upon for purposes of demonstrating that those
accounting rules do not address cost recovery.
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| asked her other than her saying what
she relied upon, there were zero questions about that
t opi c.

| object to her now com ng in and,
basically, giving direct testimny as to why she
t hi nks that case was inportant.

JUDGE HAYNES: Ms. Von Qual en, do you have a
response?
MS. VON QUALEN: Yes, | do. Thank you.

Ms. Galioto asked Ms. Hathhorn what
she relied on and asked her several questions about
what she relied on in comng to her determnation in
this docket. Ms. Hat hhorn's response included that
she relied on in the UE Order.

I n addition, Judge, your question
centered somewhat upon what Ms. Hathhorn relied on in
com ng to her positions. So | do believe it is
appropriate redirect exam nation.

JUDGE HAYNES: Objection sustained.

MS. VON QUALEN:. Staff has no further questions
on redirect.

MS. GALI OTC Can we have just a nonent to
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tal k?
JUDGE HAYNES:

break.

JUDGE HAYNES:
the witness?

MS. GALI OTC I

JUDGE HAYNES:

MS. VON QUALEN:

Sure. W'l|l take a five-m nute

(Whereupon, a recess was taken.)

Okay. Do you have recross for

just have a coupl e guestions.
Okay.

Just before, | omtted to ask

for adm ttance into evidence Staff Exhibit 1. |

would |i ke that to be admtted into evidence.

JUDGE HAYNES:

You know, Nicor never asked for

Cross-Exhibit 1 to be admtted into evidence.

MS. GALI OTQO I

"mfine with them either both

going in or both going out.

JUDGE HAYNES:

Ni cor Cross-Exhibit 1 and Staff

Redi rect Exhibit 1 are admtted into the record.

MS. VON QUALEN:

(Wher eupon, Nicor Cross No. 1
and Staff Redirect Exhibit
No. 1 were admtted into
evi dence.)

Thank you.
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JUDGE HAYNES: |'m having a really hard time
hearing you again in Springfield.

MS. VON QUALEN: Is this better?

JUDGE HAYNES: Yes. Go ahead with your recross.

RECROSS EXAM NATI ON
BY
MS. GALI OTC:

Q Ms. Hat hhorn, you were asked severa
guestions with regard to whether the timng of rate
cases woul d be i nmpacted by remedi ation. And you
i ndicated that given that Nicor's rate base is,
obviously, significantly |larger than the cost of any
single remedi ati on property, that your belief was
that the tim ng of rate cases woul d not be inpact ed.

Do you recall those questions?

A Yes, | do.
Q Isn't it true that Nicor would have, or any
utility, for that matter, would have an incentive to

del ay the purchase of a piece of property needed
solely for the purpose of remediation until a rate
case was going to be filed to ensure that the
property would be added to rate base?
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A Well, if | understand it, Nicor has many
sites that need remedi ati on, and the remedi ati on
cannot occur all at the same time.

So Nicor, or any other utility with
multiple sites, continually has to analyze which site
needs to be addressed first, which are a priority,
and they all have different clean-up costs.

So Nicor would have the ability to
deci de when it would work on a site which would need
| and to be purchased; nearly not all sites need | and
to be purchased for renediation. And further, the
regul atory lag that | spoke of earlier, could
possi bly offset the delay in putting a piece of
property in -- if Nicor had to buy a piece of
property but did not have the opportunity to
i mmedi ately file a rate case.

Q Ms. Hat hhorn, didn't you say in your
testi mony today that there would be no regulatory | ag
i mpact on Rider 12 recovery?

A | was speaking to the dollar-for-dollar
cost recovery affecting Nicor, and the fact that it
i mmedi ately receive recovery of the investment and
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then flows it back through the rider.

Q | f | understand your previous answer
correctly, you do recognize that there would be an
incentive for a utility to, perhaps, delay the
remedi ati on of one piece of property in order to time
the purchase of a piece of |and needed solely for the
pur pose of renmediation with an upcom ng rate case,
and, perhaps, expedite the remedi ation of a different
property? You did recognize that inmpact could result
from your proposal, correct?

A That opportunity does exist.

Q You al so tal ked about the mechanics of your
proposal and how it would work. And, correct me if
" m wrong, but | understood you to testify that Nicor
shoul d routinely put the cost of property purchased
solely for the purpose of remediation into rate base,
sort of as its default recovery mechani sm and that
only in very extreme, unique circunstances -- and |
bel i eve yesterday you described those circunstances
as acts of God -- when the property is virtually
destroyed, would there be no probable future econom c
val ue that the property should then go into Rider 12;
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is that correct?

A That sounds like a fair summary.

Q So would it be fair to say that Staff's
position is that these costs should be recovered
under rate base 99.99 percent of the time?

A No. The facts of the specific site would
determ ne that.

| was speaking only in my experience
of an accountant of how |l and would have no future
value, and that is why in the accounting world it
does not depreciate in the books of many
institutions.

So if you're just generally saying
99.9 to say that the majority would have a future
benefit and therefore should go on rate base, | could
go along with that

Of course, if we're citing specific
percentages, | would not agree with that.

Q What |'m attempting to do is give sone type
of a quantifiable estimte of how many ti mes you
believe that these costs would be properly in rate
base and how many times they would be properly under
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Ri der 12.

And because your testinony was that it
woul d only be in the rare, unique instance of an act
of God that these properties would probably be
recovered under Rider 12, I'msinply indicating that
.01 percent to recognize those instances where an act
of God would possibly come into play.

Woul d you agree with that?

A | "m clear. Although, ny position is still
bei ng probed because what | testified is that this
| and and property is very likely to have a future
econom c benefit because it could be sold for
proceeds to the utility. And it's unlikely that the
situation would be the reverse, in that nothing could
be sold, and therefore, it would have no benefit and
be eligible for a rider.

Now there's no way, sitting here
today, | can know how often these are going to happen
in the future based on the site-specific purchases of
Ni cor.

Q Turning to Staff Redirect Exhibit 1.0,

would it be correct to state that that exhibit does
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not show the inpact on the utility in terms of the
utility's ability to fully recovery its costs under
each of your scenarios?

A Staff Redirect Exhibit 1 reflects only the
cost to ratepayers.

MS. GALI OTQO Not hi ng further

JUDGE HAYNES: Any redirect?

MS. VON QUALEN: No.

JUDGE HAYNES: Okay. Thank you, Ms. Hat hhorn.

Has everybody moved all the exhibits
that they plan on moving, none of the cross exhibits
yest erday?

MS. GALI OTO You know what, we pretty much
publ i shed those through the witness' testimony. I
actually -- 1 think it would be beneficial for
everyone's reference to have themin the record.

But, Jan, do you have on objection to
that? | think they're on the record due to the
transcri pt anyway.

MS. VON QUALEN: Which documents are you
referring to?

MS. GALI OTO Each of the documents we used for
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our cross -- that we distributed yesterday in asking
Ms. Hat hhorn questions under cross. So that would
include -- and |I can put the list together.

That would include the testimony of
Scott Struck in the generic proceeding order, the
transcript of his testimony. It would include the
portion of the universal -- or the uniform system of

accounts that addresses the fact that the Conm ssion

does not | ook at that for rate-recovery issues. It
woul d include -- it was just those three documents
yest erday.

Can | have a nmoment just to go through

my notes?

JUDGE HAYNES: Sure.

MS. GALI OTO I know we asked questions about
Ri der 12, | would assume the Comm ssion would be
recogni zing Rider 12 anyway. We can take
adm ni strative notice of that or nove that into the
record.

JUDGE HAYNES: | don't think Rider 12 needs to
be an exhibit.

MS. GALI OTQO | didn't think it did either.
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JUDGE HAYNES: Let's take them one by one.

So one would be the testi mony of Scott
Struck fromthe generic proceeding.
Does Staff object to that?

MS. VON QUALEN: Yes, Staff objects to that
testi mony going into the record.

JUDGE HAYNES: | think that the record probably
has enough in it that we don't need to include the
whol e docunment in the record.

MS. GALI OTO.  Okay.

And the transcript fromthe generic
proceedi ng.

MS. VON QUALEN: | object to the transcript
going into the record.

JUDGE HAYNES: | think the same is probably
true that | won't admt that either. | don't know
t hat there was another one.

MS. GALI OTO No ot her testinmony or transcript.
It was just the page from the uniform system of
accounts. | think that was the only other thing.
That's the only thing I'"m seeing here in ny notes.
But, again, we did publish that through the w tness'

184



10

11

12

13

14

15

16

17

18

19

20

21

22

testi mony, as well.

JUDGE HAYNES: Okay. Did you want to move t hat
into the record or not?

MS. GALI OTO  Sure. | can move just this one
page into the record.

JUDGE HAYNES: Staff?

MS. VON QUALEN: I don't believe it's necessary
for the record. She already read that portion of it
into the record. And |I'm not sure why one section of
t he USOA woul d be in when many of the sections of the
USOA have been discussed and put into testimony.

JUDGE HAYNES: Okay. Then, Staff, do you have
extra copies of your direct exhibit? Then I wll
| ook at Nicor's Cross-Exhibit Monday with the other
|l ate-filed exhibits.

MS. VON QUALEN: Judge?

JUDGE HAYNES: Yes.

MS. VON QUALEN:. There is one other matter |
wanted to raise when it would be convenient.

JUDGE HAYNES: Okay.

MS. VON QUALEN: I would ask | eave to call
Staff Wtness, Scott Struck, as a rebuttal w tness
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based on the cross-exam nation of Diana Hathhorn on
M. Struck's testimony in the generic proceeding
Dockets 91-0080 through 91-0015.

MS. GALI OTO  Your Honor, |, obviously, object.

Woul d you like to hear?

JUDGE HAYNES: Yes.

MS. GALI OTC Nunmber one, the sole purpose of
guestioning Ms. Hathhorn with regard to M. Struck's
testimony fromthe generic proceeding was to test her
understanding of Staff's position as it was set forth
in that case.

She testified in her direct testinmony
as to what she understood to be Staff's testimony in
that case. And her understandi ng was one of the
basis for her recommendations in this case.

So all | did was show her the actual
documents fromthat case to see whether or not they
mat ched, what her understandi ng was as she
represented it in this case

So | believe any direct exam nation of
M. Struck would be going beyond the scope.

Number two, M. Struck testified under
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oath pursuant to cross-exam nation with privity of
the parties existing. Staff was a party in that
case. Ni cor was a party in that case. From what |
can tell, and I don't have the exact order in front
of me, so | can't tell you exactly what parties
participated, there were a | arge nunber of parties in
that case, and everyone had the opportunity to
provide their positions and be cross-exam ned by
t hat .
| f he comes forward today to in any

way change what he said under oath on the record in
t he generic proceeding order, | would highly object
because | think it is a modification of his testinony
in that case to fit Staff's purpose and intent in
this docket. That's highly inappropriate and
irregul ar.

JUDGE HAYNES: For what purpose would you call
M. Struck?

MS. VON QUALEN: Judge, you will recall that
during the cross-exam nation of Staff Wtness
Hat hhorn, Nicor asked her questions and had her read
into the record portions of M. Struck's prefiled
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testimony and portions of the transcript of his
testimony at the hearing of the generic proceeding.

Al t hough, Ms. Galioto can characterize
Ms. Hat hhorn as relying on Staff's testinmony in the
generic proceeding, in fact, if you |ook at her
testi mony, she discussed that position during the
proceedi ng.

And if you'll recall, | objected very
strongly yesterday to her being made to read that
testi mony when there was no foundation to it laid
that she had ever read the testimony before. And at
that time | objected that her position did not rely
on the testimny of M. Struck.

Her opinion was based upon the order
and her understanding of financial statements in
Concept No. 6, particularly Paragraph 25.

JUDGE HAYNES: | recall.

MS. VON QUALEN: May | continue nmy argunent?

JUDGE HAYNES: | recall the conversation that
went on yesterday. ' m asking for what purpose you
woul d call himtoday?

MS. VON QUALEN: Ni cor has opened the door to a
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full -- to a discussion of what M. Struck's position
was i n that case.

There seenms to now be some confusion
about not about what the words in the testimny were,
but about what his analysis was and what his thinking
was, which is what Ms. Hathhorn states based her
position on.

| believe that since Nicor has opened
t he door and has inpeached Ms. Hathhorn using this
testimony, Staff would be given the opportunity to
cl ear that up.

| "' m aware that the presentation of a
live witness at a cross hearing is very unusual, and
outside the normal procedure used in Comm ssion
heari ngs.

JUDGE HAYNES: You had the opportunity today on
redirect to rehabilitate your witness after the
i mpeachment by, as you just called it, by the Nicor
attorney.

MS. VON QUALEN: Judge, my wi tness cannot
testify as to M. Struck's analysis and his state of
m nd when he filed testinmny back in 1991. ' m sure
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Ms. Galioto would object to that. And I would not
ask Ms. Hathhorn to tell me what was going on in
M. Struck's m nd when he offered that testimony.

MS. GALI OTO  Your Honor, if | could respond to
t hat .

JUDGE HAYNES: Sure.

MS. GALI OTO. The purpose of my questioning was
not to get to what was going on in M. Struck's m nd.

He put on paper, under oath, what his
position was in that case. And | was entitled to
exam ne Ms. Hathhorn to see if she had read it, and
whet her or not she had a correct understanding of it
when she said in this case what she understood
Staff's position to be.

To the extent that her position in
this case is based on subsequent conversations with
M. Struck in which he indicated to her that his
i ntent was sonewhat different than what he put on
paper in that case, that is hearsay, and | nove to
stri ke her testimny as to her understandi ng of
Staff's position as being based on hearsay.

JUDGE HAYNES: | f your purpose for calling
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M. Struck is to rehabilitate Ms. Hathhorn's
testimony, |I'm not going to grant it.

MS. VON QUALEN: My purpose for calling
M. Struck as a rebuttal witness regarding the --
what was put into the record yesterday about his
testimony and his analysis and what Staff's position
was in the generic proceeding.

It is a can of worms that has opened
up. But Nicor has opened this up, and | believe it
woul d not result in a fair and conplete record, if
Staff is not given the opportunity to rebutt what
Ni cor has chosen to put into the record

JUDGE HAYNES: | think that if Staff is
concerned about proper representation of M. Struck's
position in the generic proceeding, the proper method
to cure that would be to include his testinmny from
that proceeding in the cross-exam nation of
M. Struck under oath fromthat proceeding, not to
allow himto to testify here today.

MS. VON QUALEN: | disagree because that
testimony i s not subject to cross with the questions
that have come up in this proceeding.
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Clearly, in that proceeding he was not
crossed about his position in such a manner referred
upon, so that it could be clear to this Court and to
everyone present what his analysis was.

MS. GALI OTO  Your Honor, the exact same issue
was at issue in the generic proceeding order as is at
issue in this case. |It's the exact same issue.

He testified, under oath, subject to
cross-exam nation, privity to the parties in that
case.

For himto conme on the stand today and
say something other than what is in his testinony in
that proceeding is literally changing his testinony
to suit Staff's benefit. That's so inproper, | -- it
shoul d not be all owed.

JUDGE HAYNES: Okay. |'m going to deny your
request to call M. Struck today.

The witness was cross-exam ned on --
Ms. Hat hhorn was cross-exam ned on her understanding
of Staff's position fromthe generic proceedi ng, and
I think that the cross-exam nation speaks for itself.

And since there's some concern that
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perhaps, M. Struck's position isn't clear, we're
going to go back to his testimny, which we did not
mark at the time, but |I'm going to mark today as
Ni cor Cross-Exhibit 2, and if anything was taken out
of context by the Nicor attorney, the testinmny, I
assume, will explain that.
So the direct testinmony of Scott

Struck, Nicor Cross-Exhibit 2 is admtted into the
record.

(Wher eupon, Nicor Cross Exhibit

No. 2 was admtted into

evi dence.)

MS. VON QUALEN: Pl ease note nmy objection for
the record. | think that is very unfair and it
precludes Staff from having the opportunity to show
its position, which I think we have every right to
do.

JUDGE HAYNES: And M. Struck coul d have been
the witness on this case, so | think that at that
poi nt - -

MS. VON QUALEN: | appreciate that.

And | truly wish that Nicor would have
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seen fit to show what their case was during their
rebuttal testimony, in which case Staff would have,
as would normally been done, ask Mr. Struck to
testify in their rebuttal testimony.

As it is, Nicor waited until after all
testimony was filed in its cross-exam nation and
brought up additional issues, having done so in
surrebuttal and cross-exam nation, thereby precluding
Staff from providing a full and conplete record to
t he Comm ssi on.

JUDGE HAYNES: The testimony at issue and the
motion to strike has nothing to do with
Ms. Hat hhorn's understandi ng of the generic order of
the generic proceedi ng and understanding Staff's
position in that.

MS. VON QUALEN: | agree with that conpletely.
It is simply that it shows the exact, same strategy
as this formof cross --

MS. GALI OTO  Your Honor, | have to respond to
t hat because of the allegations that underlays those
statenments.

Ni cor took the position in each piece
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of testinmony, in each the rebuttal and surrebuttal
testimony, that Staff's understanding of the generic
proceedi ng order and that Staff and Nicor's position
in that case was wrong. We have said that in
testimony. This is nothing new.

Staff is not blindsided. W have been
upfront. We think they have an incorrect
interpretation of that order. Ours is different.

JUDGE HAYNES: Just to ensure we have a ful
record of Mr. Struck's position in the generic
proceeding, |I'mgoing to admt the portion of the
transcript that Ms. Galioto referred to yesterday,
and that is going to be marked as Nicor
Cross-Exhi bit 3.

(Wher eupon, Nicor Cross Exhibit
No. 3 was admtted into
evi dence.)

JUDGE HAYNES: | assume the only thing left to

tal k about is a briefing schedule?

MS. GALI OTCO | think that we did have a
briefing schedule on file. | believe that March 1st
was the date for our initial brief. | don't know
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what it was for our reply.

THE W TNESS: March 15t h.

MS. GALI OTO Can we change the date for the
reply brief? I"mactually going to be out of town
in the mddle of March, and I'm sort of wondering if
we can do a month for the initial and a month for the
reply. This case has dragged out for quite some
time, so | don't think we are in any rush to speed
the briefing schedul e al ong.

JUDGE HAYNES: Are you proposing March 2nd
and - -

MS. GALI OTC Maybe April 2nd?

JUDGE HAYNES: | s that acceptable to Staff,
March 2nd and March 30t h?

MS. VON QUALEN: Yes.

JUDGE HAYNES: It's four weeks and four weeks.

| s there anything el se?
Heari ng nothing, the record is marked
heard and taken.
Thank you.
MS. VON QUALEN: Thank you.
MS. GALI OTO Thank you.
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HEARD AND TAKEN
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